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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH 
NELDA L. GARCIA, 
Appellant, ] 
vs. 
FRED C. SCHWENDIMAN, Director 
of the Office of Driver 
License Services, State of Utah, 
Respondent. 
) Case N o . 890649-CA 
) 
JURISDICTION AND NATURE OF THE PROCEEDINGS BELOW 
Nelda L. Garcia (Garcia), appellant, brings this appeal 
pursuant to R. Utah Ct. App. 3 ( a ) . This is an appeal from the 
respondent's revocation of Garcia's driver's license under the 
implied consent law of the State of Utah. 
STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
1. Did Garcia's unconditional consent to submit to a 
chemical test and her subsequent obedience to the officer's request 
to repeatedly blow into the machine constitute a refusal to take the 
test within the meaning of Utah Code Ann. Section 41-6-44.10(1) 
(1988). 
2. Is the visual read out observed by the officer of 
Garcia's blood alcohol content, and entered on paragraph 12 of the 
DUI report form, the equivalent of a printed read out for purposes 
of interpreting the blood alcohol test. 
DETERMINITIVE STATUTE 
Utah Code Ann. Section 41-6-44.10(1) (1988). 
STATEMENT OF THE CASE 
On March 30, 1989, Garcia was arrested for allegedly 
driving under the influence of alcohol. The arresting officer 
requested her to submit to a chemical test to determine the alcohol 
content of her blood. Garcia verbally consented to take the test, 
but the arresting officer considered her efforts to blow into the 
machine insufficient. 
The arresting officer observed a reading of .16 blood 
alcohol content displayed on the screen, but did not get a printed 
reading. 
Having failed to obtain a printed reading of GarciaTs 
blood alcohol content, the arresting officer determined that she 
refused to take the test. 
An administrative hearing was held and the hearing 
officer ruled that Garcia refused to take the test. Thereafter, the 
respondent revoked GarciaTs driverTs license for a period of one 
year. 
After a trial de novo in the District Court, the 
Honorable Raymond S. Uno upheld the revocation of GarciaTs driverfs 
license under Utah Code Ann. Section 41-6-44.10(1) (1988). This 
appeal is from the Judgment of the District Court which upheld the 
revocation of Garcia's driverTs license. 
STATEMENT OF THE FACTS 
On March 30, 1989, West Valley City Police Officer LaMar 
A. Burns (Burns) received a call from Salt Lake County Deputy T.A. 
Trujillo (Trujillo) requesting a back up at 4200 West 3500 South. 
Burns responded to the call from Trujillo and observed Trujillo 
speaking with Garcia in the parking lot of Fay & Lindafs Cafe (Trial 
Transcript, filed 1/2/90, at p. 4). 
Garcia admitted T! I have been drinking". Burns noted an 
odor of alcoholic beverage on GarciaTs breath and requested her to 
perform some field sobriety tests (Trial Transcript, filed 1/2/90, 
at p. 6) . 
Burns concluded that Garcia had performed poorly on the 
sobriety tests, placed her in his police vehicle and transported her 
to the police station (Trial Transcript, filed 1/2/90, at p. 9 ) . 
Burns recited the admonition contained in paragraph 10 
of the DUI Report Form to Garcia: 
X. CHEMICAL TESTS: 
Mrs. Garcia, do you understand that you are under arrest 
for driving under the influence of alcohol (drugs)? 
Response, (if any): Yes, I donft care. I hereby 
request that you submit to a chemcial test to determine 
the alcohol (drug) content of your blood. I request 
that you take a breath test. 
X The following admonition was given by me to the 
subject before the chemical test was administered: 
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What is your response to my request that you submit to a 
chemical test? Response: Ok. 
Garcia verbally consented to submit to the chemical test 
to determine the alcohol content of her blood: 
TtQ You say you did transport her to the station? 
A Yes. 
Q What did you then do after that? 
A My question after I did that is, "What's your 
response to my request that you submit to a chemical test?tr And her 
response was, "Okay"? 
Q She said, "Okay"? 
A Yes." 
(Trial Transcript, filed 1/2/90, at p. 1 0 ) . 
Burns testified that Garcia did not blow long enough 
into the machine to obtain a printed reading of her blood alcohol 
content: 
"Q Okay. So, what did you do at that point? 
A When I came to the step for her to blow into the 
machine, I explained to her what I needed. And there was a 
mouthpiece and a hose. She needed to blow into it. It was a 
sterile mouthpiece, broke the plastic off. Told her she needed to 
blow at least four seconds, or to continue to blow until I told her 
to stop. 
Q When you went through that operational check list, 
that you testified to earlier, was there any indication that the 
machine was malfunctioning? 
A No. 
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Q If the machine had been malfunctioning, would that 
have indicated something at that point? 
A Yes. 
Q Okay, so you gave her, then, the instructions that 
she was to blow into the mouthpiece. And then what happened? 
A She blew approximately two seconds and then 
stopped blowing. I told her that she needed to blow longer. And 
while they Tre usually blowing, itTs my custom to continue to 
encourage them to continue blowing, "keep blowing, keep blowing," is 
my response to them. And she just pulled away from the mouthpiece. 
Q Okay. So, she blew less than the time that was 
needed, in your opinion? 
A Right. 
Q And she pulled away from the mouthpiece, is that 
right? 
A Well, itTs not in my opinion; itTs the training on 
the machine. It needs a four-second breath sample for the machine 
to print. 
Q Okay, Your training says that you have to have a 
four-second breath sample? 
A That's what ITve been told. The machine does that 
automat i cally . 
Q When you told her, then, she was not blowing long 
enough, what was her response? 
A She thought she was. That's the impression I got. 
Q Did you ask her to repeat the test? 
A Yes, in fact I got out a new mouthpiece for her. 
Q Why? 
A It seemed like there was some -- she mentioned 
something about it, about the mouthpiece and it being sterile and so 
forth. So, I got another one for her. 
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Q You got out a new piece. 
A New piece; showed her it was in a sealed plastic 
container. Then I put it on the machine. Then, I tore it away so I 
wouldn ?t touch the mouthpiece at all, just to reassure her. 
Q Asked her to blow again? 
A Yes, I asked her to blow again, 
Q Did she blow again? 
A Yes. I think several more times. 
Q Okay, what did she do during these several more 
attempts at blowing into the machine? 
A The machine would not take. At approximately two 
seconds, two and a half seconds, she pulled away from the 
mouthpiece, agai n. 
Q Was this on every attempt to blow into the 
machine, she pulled away? 
A Yes. I continued to explain to her that it needed 
to be longer. 
Q Did she ever, once, after you explained to her 
that it needed to be longer, did she ever, once, blow longer into 
the machine? 
A No. I t w a s t h e same time period. 
Q Did you get a reading from the machine? You 
indicate in your report, on the last page, that you got a .16 
intoxilyzer, then you go on to say it would not take a second --
taking a two-second air sample. How did you get that reading, then? 
A That reading was after one more attempt. And what 
1 did, after she blew that several times, was I read her another 
admonition about refusing the test, which is what I read to her at 
02 :25 a.m. 
Q That was the second admonition on your report? 
A That fs correct. 
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Q Why did you feel that .16 was not an accurate --
or did you feel that was accurate, that .16 reading that you got on 
the machine? 
A The training I received indicates that was not 
accurate. 
Q Why is that? 
A The four seconds allows the machine to accept a 
deep air sample. And if it Ts less than the four seconds, it's not 
the deep-lung air. So, it will read low. 
Q Did that reading actually print out on the machine? 
A No, it didn't. 
Q It never printed out? 
A No, it never printed out. 
Q How did you get the reading, then? Is that 
digital? 
A Yes, it's a digital reading, little numbers and 
the little lights that light up. 
Q It Ts a digital reading, but, it never printed out 
on the form that the machine prints out. 
A That fs correct. 
Q What does that tell you, when it doesn ft print 
out, but it appears digital? 
A The breath sample was not four seconds. 
Q It was not long enough to be accurate? 
A Yes. If there was anything else wrong with the 
machine I!d get an error light, but, there was no error light. I 
checked that. 
Q Are you testifying, then, that in order for the 
sample to be accurate, it has to print out on the machine? 
A That !s correct. 
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Q This never printed out? 
A That Ts correct. 
Q Did Miss Garcia ever indicate that she had trouble 
blowing four seconds? Did she ever say anything to you that would 
lead to to believe that she was unable to make a four-second breath 
s amp1e ? 
A Other than she said she was trying. And I just 
told her it had to be longer. 
Q Did she complain of any physical impairment? 
A Not that I recall. 
MR. WYSS: No further questions. 
BY MR. NIELSON: 
Q Did you encounter any resistance from Miss Garcia, 
whatsoever, when you asked her to perform field sobriety tests? 
A No. 
Q She was cooperative in every way? 
A Yes. 
Q You seem to make a point about four seconds that 
one must blow into this machine to make it function properly. How 
do you time that particular four seconds while they Tre blowing into 
the machine? 
A It Ts timed automatically in the machine. 
Q So, the machine does it automatically? 
A Right. 
Q But you, do you make a determination as to whether 
or not a person is blowing in the machine for four seconds? Do you 
count the four seconds? 
A No, I don't count in my mind the four seconds. 
Q So, you really don !t know, precisely, how long she 
was blowing into the machine, do you? 
A It was less than four seconds. 
Q Well, if you didnTt count it, how do you know it 
was less than four seconds? 
A Operating the machine, my experience, and just 
timing in my mind while I was encouraging her to blow longer, was 
less than four seconds in my mind. 
Q But, you didnft have a stop watch, or any other 
time device, indicating that she was blowing four seconds? 
A I didn't." 
(Trial Transcript, filed 1/2/90, at pp. 12-18). 
Burns testified that Garcia had at least a minimum of 
.16 alcohol in her blood: 
"0 Would you feel comfortable about testifying in 
court in a DUI case based on strictly the digital read out? 
MR. WYSS: Objection, Your Honor, itTs been asked 
and answered. He f s already testified that he did not think the 
reading was accurate, because it hadnft printed out. 
THE COURT: He may answer. 
THE WITNESS: If I understand your question, 
correctly, she at least had a minimum of .16 in her blood. And it 
could have been higher. 
Q BY MR. NIELSON: But, it's your position: If the 
machine didn't print out, itTs not working properly? 
A No. 
Q 11T s your position that if the machine didn't 
print out, she hadn't blown into the machine for four seconds? 
A That is correct. 
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Q Fact of the matter is, though, you did get a 
reading of .16 percent, and you entered that in your report? 
A That fs correct," 
(Trial Transcript, filed 1/2/90, p. 1 9 ) . 
Garcia testified that she tried as hard as she could to 
perform the test as instructed: 
WA First time after I took it, he said I wasn Tt 
blowing hard enough. I asked him, I said, " I !m honestly trying as 
hard as I can to blow into this." Then, he says, "Well, can you 
take it again?" I took it, again, a second time. After the second 
time we didn ft get a reading, I asked him if there was any way that 
I could get anyone else. I said, "Is there anybody else I could get 
to come in and verify that I am honestly trying to take this test? 
For a minute he looked around and I thought he was going to. But, 
then he said, "No." 
Q On how many different occasions did you attempt to 
blow into the breathalyzer? 
A All together, I took it about four times. 
Q And you heard the officer testify that he didn !t 
think you were blowing into the breathilyzer for these four seconds, 
did you not? 
A Well, I never knew anything about the four 
seconds. We didn Tt talk about how long I had to blow. He just said 
it wasn Tt long enough. But, I didn Tt know it was for four seconds. 
I, honestly, kept trying to blow. 
Q So, on four separate occasions you did your very 
best to blow, as long as possible, into the machine? 
A Yes, I did. 
Q At no time did you ever refuse to take the test? 
A No I told him, I says, "I do not want to get my 
driver's license revoked for a year. I fm honestly trying to 
cooperate here with you." So, then, we kept trying to take it 
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over. And then we couldnTt get any results. 
(Trial Transcript, filed 1/2/90, p. 21-22) 
SUMMARY OF ARGUMENTS 
POINT I 
GARCIA'S UNCONDITIONAL CONSENT TO SUBMIT TO 
A CHEMICAL TEST AND HER SUBSEQUENT OBEDIENCE 
TO THE OFFICERS REQUEST TO REPEATEDLY BLOW 
INTO THE MACHINE DID NOT CONSTITUTE A REFUSAL 
TO TAKE THE TEST WITHIN THE MEANING OF UTAH CODE 
ANN. SECTION 41-6-44.10(1) (1988). 
There is no dispute in the record that Garcia gave her 
unconditional consent to Officer Burns to take the required blood 
alcohol test. Burns noted a refusal because he believed that Garcia 
failed to blow into the machine long enough to obtain a viable 
breath sample for testing. He estimated that Garcia blew into the 
machine for two seconds. On cross-examination he conceded that he 
had no way of determining how long she blew into the machine, other 
than it was his impression from his training that a four second 
sample was needed to secure an accurate printed reading of the blood 
alcohol content. Burns could not say unequivocally, however, that 
Garcia had blown into the machine for less than four seconds. 
Other than the dispute centering around the length of 
time Garcia blew into the machine, the record is clear that Garcia 
gave her unconditional verbal consent to take the test and, in fact, 
tried on at least four different occasions to do so. 
GarciaTs conduct clearly did not indicate a volitional 
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refusal to take the test. The loss of her driving privileges would 
represent a harsh unjustifiable sanction which may result in the 
loss of her employment as well as other serious consequences. 
POINT II 
THE VISUAL READ OUT OBSERVED BY THE OFFICER OF 
GARCIA1S BLOOD ALCOHOL CONTENT AND ENTERED ON 
PARAGRAPH 12 OF THE DUI REPORT FORM IS THE EQUI-
VALENT OF A PRINTED READ OUT FOR PURPOSES OF 
INTERPRETING THE BLOOD ALCOHOL TEST. 
Burns requested Garcia to blow into the intoxilyzer 
until a final print out could be obtained. Her breath registered 
.16 on the digital display. 
Burns repeatedly requested Garcia to blow long enough to 
produce a printed reading and she obliged on at least four different 
occas i ons. 
Burns could not state with any specificity how long 
Garcia blew into the machine, although it was his impression that it 
was only for two seconds. It was his further impression that his 
training had taught him that the machine would not produce a final 
print out until a four second breath sample could be obtained. 
Garcia testified that it was her impression that she followed the 
officerTs instructions and attempted to complete the test on at 
least four different occasions. 
Burns reported on his DUI Report Form that Garciafs 
blood alcohol content was at least .16 percent. He testified at the 
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time of trial that the digital display revealed that she had a 
minimum of .16 percent alcohol content in her blood and it could 
have been higher. 
Burns interpreted the digital read out to mean that 
Garcia?s blood alcohol content was at least .16 percent and could 
have been higher. That interpretation was entered on the DUI Report 
Form, although Officer Burns indicated that the machine needs a four 
second breath sample. 
Burnsf determination that Garcia refused to take the 
test is inconsistent with his assertion that the intoxilyzer 
produced a result indicating a blood alcohol content of .16 percent. 
ARGUMENT 
POINT I 
GARCIA'S UNCONDITIONAL CONSENT TO SUBMIT TO 
A CHEMICAL TEST AND HER SUBSEQUENT OBEDIENCE 
TO THE OFFICERS REQUEST TO REPEATEDLY BLOW INTO 
THE MACHINE DID NOT CONSTITUTE A REFUSAL TO TAKE 
THE TEST WITHIN THE MEANING OF UTAH CODE ANN. 
SECTION 41-6-44.10(1 ) (1988). 
The only justification given by Burns for his 
determination that Garcia had refused to take the blood alcohol test 
was that she had failed to blow into the machine long enough to 
secure a printed result. He conceded that he did not have any means 
of measuring the time she blew into the machine. He estimated the 
time at two seconds but admitted that he had no way of knowing, 
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based on his own observations of Garcia, how long she had blown into 
the machine. He assumed that she had not blown into the machine for 
four seconds because he could not obtain a printed read out. 
Burns conceded that Garcia verbally consented to take 
the test. Other than Burns f perception of the length of time Garcia 
blew into the machine, she exhibited no other conduct which would 
have evidenced a volitional refusal to take the test. 
A testing officer has considerable discretion under Utah 
Code Ann. Section 41-6-44.10(1) to obtain satisfactory breath 
samples for a proper test, as to quality as well as quantity. 
Mathie v. Schwendiman, 656 P.2d 463,464 (Utah 1982); Powell v. Cox, 
608 P.2d 239 (Utah 1980). 
In Beck v. Cox, 597 P.2d 1335, the Utah Supreme Court 
upheld a license revocation after four attempts by the motorist to 
give an adequate breath sample. 
[The test is refused] by verbally saying, "I 
refuse," or by remaining silent and not just 
breathing or blowing into the machine, or by 
vocalizing some sort of qualified or conditional 
consent or refusal. . . The volitional failure 
to do what is necessary in order that a test can 
be performed is a refusal. 
Beck, 597 P.2d at 1338, (quoting Spradling v. 
Deimeke, 528 S.W.2d 759 (mo. 1975). 
The State failed to prove by a preponderance of the 
evidence that Garcia Ts conduct represented a volitional failure to 
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do what was necessary in order that the test could be performed. 
POINT II 
THE VISUAL READ OUT OBSERVED PY THE OFFICER OF 
GARCIA1S BLOOD ALCOHOL CONTENT AND ENTERED ON 
PARAGRAPH 12 OF THE DUI REPORT FORM IS THE EQUI-
VALENT OF A PRINTED READ OUT FOR PURPOSES OF 
INTERPRETING THE BLOOD ALCOHOL TEST. 
In Cowan v. Schwendiman, 769 P.2d 280 (Utah App. 1989) 
the Utah Court of Appeals upheld a license revocation after three 
attempts by the motorist to give an adequate breath sample. In both 
Beck and Cowan the officers had to contend with uncooperative and 
obstreperous conduct of the driver. Conduct of this nature was not 
exhibited by Garcia. 
Garcia's failure to continue to blow into the 
intoxilyzer until a printed result was obtained does not constitute 
a "refusal" under Utah Code Ann. Section 4 1-6-44.10(1). 
GarciaTs breath registered .16 on the digital display. 
Officer Burns recorded that figure on his DUI Report Form. He 
testified that Garcia's blood alcohol content was at least .16 
percent and perhaps higher. He implied that had a final print out 
been obtained the blood alcohol content would have been higher. 
Officer BurnsT testimony seems to indicate that the 
digital read out had evidentiary significance and concluded that 
Garcia's blood alcohol content was at least .16 percent. He 
recorded this evidence on his DUI Report Form, although he qualified 
- 1 5 -
it by saying the machine requires a four second sample. 
The evidentiary value of the digital read out for 
purposes of the DUI trial was not probed because the DUI matter was 
settled. It is clear, however, that Officer Burns intended to rely 
on the digital read out information because he concluded that the 
information obtained was sufficient to form an opinion about 
Garcia fs blood alcohol content. 
Utah Code Ann. Section 41-6-44.10(1) (1988), does not 
define the term "refusal". State statutes and rules do not 
prescribe the test procedures to be followed by operators using an 
intoxilyzer machine. In Jones v. Motor Vehi cle Pi vi s i on, 7 50 P. 2d 
1203 (Oregon App. 19 8 8 ) , the Oregon Court of Appeals ruled that a 
motorists failure to continue to blow into an intoxilyzer until a 
printed result was obtained was a "refusal" under the implied 
consent law, although the motorist blew hard enough to activiate the 
digi tal di splay. 
The Oregon statute, however, provides for test 
procedures to be followed by operators using an intoxilyzer and can 
thus be distinguished from this case. 
The facts of the Oregon case can also be distinguished 
from those of this case in that in the Oregon case the officer 
testified that the petitioner was "acting like he was blowing into" 
the instrument, but "it didn't appear that his cheeks were filling 
up with air as if he was blowing into the mouthpiece. There was no 
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air heard passing through the tube". Jones v. Motor Vehicle 
Divis ion, Id. at 1203. 
Garcia clearly blew into the instrument. The testimony 
of Garcia and Officer Burns differed only in the perception of the 
length of time she blew into the m a c h i n e . 
Absent statutes and rules defining the term "refusal" 
and absent test procedures to be followed by operators using an 
intoxilyzer machine, and given Burns T testimony about the 
significance of the results of the digital display regarding 
G a r c i a T s blood alcohol content, it is not unreasonable to assert in 
this case that the digital read out is the equivalent of a printed 
read out for purposes of interpreting the blood alcohol test. The 
digital reading was given evidentiary significance. The test result 
was achieved. 
Under the foregoing analysis, Officer Burns T conclusion 
that Garcia had refused to take the test is inconsistent with his 
interpretation of the digital read out results and his subsequent 
entry of this information on his DUI Report Form. 
CONCLUSION 
The record contains no evidence other than a dispute 
about the length of time Garcia blew into the intoxilyzer machine, 
that G a r c i a T s conduct represented a volitional refusal to take the 
blood alcohol test within the meaning of Utah Code Ann. Section 
41-6-44.10(1) ( 1 9 8 8 ) . The loss of driving privileges should only 
occur when conduct clearly indicates a volitional refusal to take 
the test. The state has failed to demonstrate any substantia] 
evidence that Garcia Ts conduct represented such a volitional refusal. 
Utah Code Ann. Section 41-6-44.10(1) (1988) does not 
define "refusal". It does not prescribe any test procedures to be 
followed by operators using an intoxilyzer machine. The arresting 
officer in this case interpreted the digital reading to mean that 
Garcia Ts blood alcohol content was at least .16 percent. He 
recorded this evidence on his DUI Report Form. As far as he was 
concerned, the test produced a result although he seemed to think 
that had he obtained a written print out, Garcia Ts blood alcohol 
content would have been higher. 
Given Garcia Ts unconditional cooperation with the 
arresting officer, and the significance attributed to the digital 
read out resulting from the blood alcohol test, Officer Burns T 
determination that Gareia Ts conduct constituted a refusal to take 
the test cannot be justified. 
Garcia respectfully requests that the Judgment of the 
District Court be reversed. 
DATED this 30th day of March, 1990. 
FRANCIS J. NIELSON 
Attorney for Appellant 
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ADDENDUM TO BRIEF 
SECTION 41-6-44.10(1 ) 
DUI REPORT FORM 
TRIAL TRANSCRIPT P. 4 
TRIAL TRANSCRIPT P. 6 
TRIAL TRANSCRIPT P. 9 
TRIAL TRANSCRIPT P. 10 
TRIAL TRANSCRIPT P. 12-18 
TRIAL TRANSCRIPT P. 19 
TRIAL TRANSCRIPT P. 21-22 
55/ ±VJL\J L \J. 
alcohol content statutorily prohibited, the results of a 
chemical test or tests as authorized in Section 
41-6-44 10 are admissible as evidence 
(2) If the chemical test was taken more than two 
hours after the alleged driving or actual physical con-
trol, the test result is admissible as evidence of the 
person's blood or breath alcohol level at the time of 
the alleged operating or actual physical control, but 
the trier of fact shall determine what weight is given 
to the result of the test 
(3) This section does not prevent a court from re-
ceiving otherwise admissible evidence as to a defen-
dant's blood or breath alcohol level or drug level at 
the time of the alleged operating or actual physical 
control 1987 
41-6-44.8. Municipal attorneys for specified of-
fenses may prosecute for driving while 
license suspended or revoked. 
Alleged violations of Section 41-2-136, which con-
sist of the person operating a vehicle while his opera-
tor's license is suspended or revoked for a violation of 
Section 41-6-44, a local ordinance which complies 
with the requirements of Section 41-6-43, Section 
41-6-44 10, Section 76-5-207, or a criminal prohibi-
tion that the person was charged with violating as a 
result of a plea bargain after having been originally 
charged with violating one or more of those sections 
or ordinances, may be prosecuted by attorneys of cit-
ies and towns as well as by prosecutors who are em-
powered elsewhere in this code to prosecute those al-
leged violations 1987 
41-6-44.10. Implied consent to chemical tests for 
alcohol or drug — Number of tests — 
Refusal — Warning, report — Hearing, 
revocation of license — Appeal — Per-
son incapable of refusal — Results of 
test available — Who may give test — 
Evidence. 
(1) (a) A person operating a motor vehicle in this 
state is considered to have given his consent to a 
chemical test or tests of his breath, blood, or 
urine for the purpose of determining whether he 
was operating or in actual physical control of a 
motor vehicle while having a blood or breath al-
cohol content statutorily prohibited, or while un-
der the influence of alcohol, any drug, or combi-
nation of alcohol and any drug under Section 
41-6-44, if the test is or tests are administered at 
the direction of a peace officer having grounds to 
believe that person to have been operating or in 
actual physical control of a motor vehicle while 
having a blood or breath alcohol content statutor-
ily prohibited, or while under the influence of 
alcohol, any drug, or combination of alcohol and 
any drug under Section 41-6-44 
(b) The peace officer determines which of the 
tests are administered and how many of them are 
administered, except the officer shall request 
that either the blood or urine test be adminis-
tered under Section 76-5-207 If an officer re-
quests more than one test, refusal by a person to 
take one or more requested tests, even though he 
does submit to any other requested test or tests, 
is a refusal under this section 
(c) A person who has been requested under 
this section to submit to a chemical test or tests 
of his breath, blood, or urine, may not select the 
test or tests to be administered The failure or 
inability of a peace officer to arrange for any spe-
quested by a peace officer, and it is not a defense 
in any criminal, civil, or administrative proceed-
ing resulting from a person's refusal to submit to 
the requested test or tests 
(2) (a) If the person has been placed under arrest, 
and has then been requested by a peace officer to 
submit to any one or more of the chemical tests 
under Subsection (1), and refuses to submit to the 
chemical test or any one or all of the tests re-
quested, the person shall be warned by a peace 
officer requesting the test or tests that a refusal 
to submit to the test or tests can result in revoca-
tion of his license to operate a motor vehicle Fol-
lowing this warning, unless the person immedi-
ately requests that the chemical test or tests as 
offered by a peace officer be administered, no test 
may be given A peace officer shall serve on the 
person, on behalf of the division, immediate no-
tice of the division's intention to revoke the per-
son's privilege or license to operate a motor vehi-
cle If the officer serves the immediate notice on 
behalf of the division, he shall 
d) take the Utah license certificate or per-
mit, if any, of the operator, 
(n) issue a temporary license effective for 
only 30 days, and 
(in) supply to the operator, on a form ap-
proved by the division, basic information re-
garding how to obtain a hearing before the 
division A citation issued by a peace officer 
may, if approved as to form by the division, 
serve also as the temporary license The 
peace officer shall submit a signed report, 
within five days after the date of the arrest, 
that he had grounds to believe the arrested 
person had been operating or was in actual 
physical control of a motor vehicle while 
having a blood or breath alcohol content sta-
tutorily prohibited or while under the influ-
ence of alcohol or any drug or combination of 
alcohol and any drug under Section 41-6-44 
and that the person had refused to submit to 
a chemical test or tests under Subsection (1) 
(b) A person who has been notified of the divi-
sion's intention to revoke his license under this 
section is entitled to a hearing A request for the 
hearing shall be made in writing, and within ten 
days after the date of the arrest Within 20 days 
after receiving a written request, the division 
shall notify the person of his opportunity to be 
heard as early as practicable If the person does 
not make a timely written request for a hearing 
before the division, his privilege to operate a mo-
tor vehicle in Utah shall be revoked for a period 
of one year beginning on the 31st day after the 
date of arrest 
(c) If a heanng is requested by the person and 
conducted by the division, and the division deter-
mines that the person was requested to submit to 
a chemical test or tests and refused to submit to 
the test or tests, or if the person fails to appear 
before the division as required in the notice, the 
division shall revoke his license or permit to op-
erate a motor vehicle in Utah for one year, begin-
ning on the date the hearing is held The division 
shall also assess against the person, in addition 
to any fee imposed under Subsection 41-2-112(6), 
a fee under Section 41-2-103, which shall be paid 
before the person's driving privilege is rein-
stated, to cover administrative costs The fee 
shall be cancelled if the person obtains an unap-
Dealed court decision following a proceeding al-
41-6-44.20 M U i u r v v n»nioixCjo uuu 
lowed under this subsection that the revocation 
was improper 
(d) (1) Any person whose license has been re-
voked by the division under this section may 
seek judicial review 
(n) Judicial review of an informal adjudi-
cative proceeding is a trial Venue is in the 
district court in the county in which the per-
son resides 
(3) Any person who is dead, unconscious, or in any 
other condition rendering him incapable of refusal to 
submit to any chemical test or tests is considered to 
not have withdrawn the consent provided for in Sub-
section (1), and the test or tests may be administered 
whether the person has been arrested or not 
(4) Upon the request of the person who was tested, 
the results of the test or tests shall be made available 
to him 
(5) (a) Only a physician, registered nurse, practi-
cal nurse, or person authorized under Subsection 
26-1-30(19), acting at the request of a peace offi-
cer, may withdraw blood to determine the alco-
holic or drug content This limitation does not 
apply to the taking of a urine or breath specimen 
(b) Any physician, registered nurse, practical 
nurse, or person authorized under Subsection 
26-1-30(19) who, at the direction of a peace offi-
cer, draws a sample of blood from any person 
whom a peace officer has reason to believe is 
driving in violation of this chapter, or hospital or 
medical facility at which the sample is drawn, is 
immune from any civil or criminal liability aris-
ing from drawing the sample, if the test is admin-
istered according to standard medical practice 
(6) (a) The person to be tested may, at his own ex-
pense, have a physician of his own choice admin-
ister a chemical test in addition to the test or 
tests administered at the direction of a peace offi-
cer 
(b) The failure or inability to obtain the addi-
tional test does not affect admissibility of the re-
sults of the test or tests taken at the direction of a 
peace officer, or preclude or delay the test or tests 
to be taken at the direction of a peace officer 
(c) The additional test shall be subsequent to 
the test or tests administered at the direction of a 
peace officer 
(7) For the purpose of determining whether to sub 
mit to a chemical test or tests, the person to be tested 
does not have the right to consult an attorney or have 
an attorney, physician, or other person present as a 
condition for the taking of any test 
(8) If a person under arrest refuses to submit to a 
chemical test or tests or any additional test under 
this section, evidence of any refusal is admissible in 
any civil or criminal action or proceeding arising out 
of acts alleged to have been committed while the per-
son was operating or in actual physical control of a 
motor vehicle while under the influence of alcohol or 
any drug or combination of alcohol and any drug 
1988 
41-6-44.20. Drinking alcoholic beverage and 
open containers in motor vehicle pro-
hibited — Definitions — Exceptions. 
( D A person may not drink any alcoholic beverage 
while operating a motor vehicle or while a passenger 
in a motor vehicle, whether the vehicle is moving, 
stopped, or parked on any highway 
(2) A person may not keep, carry, possess, trans-
port, or allow another to keep, carry, possess, or 
vehicle, when the vehicle is on any highway, any con-
tainer which contains any alcoholic beverage if the 
container has been opened, its seal broken, or the 
contents of the container partially consumed 
(3) In this section 
(a) "Alcoholic beverage" has the meaning 
given in Section 32A-1-5 
(b) "Passenger compartment" means the area 
of the vehicle normally occupied by the operator 
and passengers and includes areas accessible to 
them while traveling, such as a utility or glove 
compartment, but does not include a separate 
front or rear trunk compartment or other area of 
the vehicle not accessible to the operator or pas-
sengers while inside the vehicle 
(4) Subsections (1) and (2) do not apply to passen-
gers in the living quarters of a motor home or 
camper 
(5) Subsection (2) does not apply to passengers 
traveling in any licensed taxicab or bus 1987 
41-6-44.30. Seizure and impoundment of vehi-
cles by peace officers — Impound re-
quirements — Removal of vehicle by 
owner. 
The Legislature finds that under this section it is 
contrary to the safety of the public to leave vehicles 
unattended on highways 
(1) If a peace officer arrests or cites the opera-
tor of a vehicle for violating Section 41-6-44 or 
41-6-44 10, or a local ordinance similar to Section 
41-6-44, which complies with Subsection 
41-6-43(1), the officer shall seize and impound 
the vehicle, except as provided under Subsection 
(2) 
(2) If a registered owner of the vehicle, other 
than the operator, is present at the time of arrest, 
the officer may release the vehicle to that regis-
tered owner, but only if the registered owner 
(a) requests to remove the vehicle from 
the scene, 
(b) presents to the officer a valid opera-
tor's license and sufficient identification to 
prove ownership of the vehicle, 
(c) complies with all restrictions of his op-
erator's license, and 
(d) would not, in the judgment of the offi-
cer, be in violation of Section 41-6-44 or 
41-6-44 10, or a local ordinance similar to 
Section 41-6-44, which complies with Subsec-
tion 41-6-43(1), if permitted to operate the 
vehicle, and if the vehicle itself is legally op-
erable 
(3) An officer who impounds a vehicle under 
this section shall remove or cause the vehicle to 
be removed, to the nearest accessible impound 
yard that meets the standards set by rule by the 
Motor Vehicle Division, or if none, to a garage or 
some other reasonably safe place The impound 
yard standards set by the Motor Vehicle Division 
shall be equitable and reasonable, and 
unrestnctive as to number of impound yards per 
geographical area The peace officer or agency by 
whom the officer is employed shall, within 24 
hours after the seizure, notify the Motor Vehicle 
Division of the seizure and impoundment The 
notice shall state the operator's name, a descrip-
tion of the vehicle, its identification number, if 
any, its license number, the date, time, and place 
of impoundment, the reason for impoundment, 
and the name of the garage or place where the 
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 specialized training in administering intoxalyzer exams? 
A No, it's separate. 
Q But, you have had separate training in intoxa-
lyzer exams? 
5
 || A Yes, I am currently certified to do the 
breath test, to operate the machine, yes. 
Q Can you, please, recite the facts that took 
place on March 30th, 1989. This is in regard to when you 
were called by Officer Trujillo, after the arrest of Mrs. 
Garcia. 
A I got a call from our dispatch indicating that 
a Salt Lake County Deputy needed a back-up at 4200 West and 
3500 South. I responded to that address, and observed Officer 
Trujillo speaking with Nelda Garcia. It was in the parking 
lot of Thayne & Linda's Cafe. 
Q Okay, Officer Burns, I'm going to show you a 
copy of what has been marked as Defendant's Exhibit Number 
One. Do you recognize this? 
ji A Yes. 
Q I believe, Counsel, you have a copy. Can you 
21 
please tell The Court what this is 
22 
A That's the DUI report forms, citation, I filled 
23 '' 
I' out the night of the incident, 
l! 24 jl Q Looking on page 4, the last page of the DUI 
j! 
25 
1 under subsection six, that you have written in that report, 
2 "I have been drinking." Is that the statement that was made 
3 j| to you? 
4 !i A Yes. 
5 || Q Who said that to you? 
6 n A Nelda Garcia said that to me, 
7 || Q Was that in response to a question from you? 
8 || Did she just volunteer that information? 
A It was kind of like a volunteer situation. 
My recollection is that I smelled an odor of an alcoholic 
beverage on her breath, and asked her to take some field 





13 that was her response. 
14 
15 
Q That she had been drinking? 
A Yes. 
1 6 II Q Did you notice any other peculiar character-
17 11 istics about Mrs. Garcia? 
18 |j A Yes, her balance wasn't the best. She seemed 
19 J to want to hold on to something to maintain her balance. 
20 I Her speech seemed to be fairly rapid, or fast when she 
21 talked. She had some bloodshot eyes. 
22 Q Okay. What did you do at that point, then? 
23 I A I performed the test, and asked her to perform 
24 I some field maneuvers, 
25 Q What were those? 
Q Was she under arrest at this time, prior to 
performing these field sobriety tests? 
A No, she wasn't. 
Q What did you do, at that point, after com-
pleting the field sobriety tests? 
A Officer Trujillo was there and observed the 
test, also, and we placed her under arrest. 
Q What did you do at that point? 
A Placed her in my police vehicle, called Officer 
Call (phonetic) to the scene. 
Q After placing her in your vehicle, what did 
you, then, do? 
A I gave her the admonition. 
Q Did you transport her to the station? 
A Yes, and I -- independent recollection --
I can't remember where I read that to her. But, I did read 
that to her at approximately 00:42. 
Q When you say, "that", what are you referring 
to? Is that the admonition on your DUI report form. 
A Yes. It's the chemical test number 10. 
Q Under subsection 10? 
A Yes. 
Q And what does that admonition say? 
A It says: The results indicating .08 percent, 























the existence of blood alcohol content or presence of drugs, 
sufficient to render you incapable of safely driving a 
vehicle, may result in suspension or revocation of your 
license or privilege to operate a motor vehicle." 
Q* You have checked that off, then, because you 
say you read that to her? 
A Yes. And I wrote down the time I read it to 
her, on the left-hand margin. 
Q You say you did transport her to the station? 
A Yes. 
Q What did you then do after that? 
A My question after I did that is, "What's your 
response to my request that you submit to a chemical test?" 
And her response was, "Okay"? 
Q She said, "Okay"? 
A Yes. 
Q And then what happened? 
A I set up the machine. 
Q What do you mean you "set up the machine"? 
A I went through the check list that is provided 
there for the machine. 
Q That's the operational check list that you 
23 !' are required to fill out? 
24 || A Yes. 
25 || Q What does that , basically, do? What's the 
10 
1 from the mouthpiece. 
2 Q Okay. So, she blew less than the time that 
3 was needed, in your opinion? 
4 A Right. 
5 Q And she pulled away from the mouthpiece, is 
6 that right? 
7 A Well, it's not in my opinion; it's the training 
Q on the machine. It needs a four-second breath sample for the 
9 machine to print. 
10 Q Okay. Your training says that you have to have 
n a four-second breath sample? 
12 A That's what I've been told. The machine does 
13 that automatically. 
14 Q When you told her, then, she was not blowing 
15 long enough, what was her response? 
16 A She thought she was. That's the impression 
17 I x 9ot 
18 ii Q Did you ask her to repeat the tes t 
19 I A Yes, in fact I got out a new mouthpiece for 
2 0 II her. 
21 Q Why? 
22 II A It seemed like there was some -- she mentioned 
23 I something about it, about the mouthpiece and it being sterile 
24 II and so forth. So, I got another one for her, 







1 || A New piece; showed her it was in a sealed plas-
2 II tic container. Then I put it on the machine. Then, I tore 
3 l| it away so I wouldn't touch the mouthpiece at all, just to 
reassure her, 
5 || Q Asked her to blow again? 
5 I A Yes T I asked her to blow again. 
7 Q Did she blow again? 
A Yes. I think several more times. 
|j Q Okay, what did she do during these several 
more attempts at blowing into the machine? 
A The machine would not take. At approximately 
12 jj two seconds, two and a half seconds, she pulled away from the 
3 J] mouthpiece, again, 
Q Was this on every attempt to blow into the 
15 ]| machine, she pulled away? 
16H A Yes. I continued to explain to her that it 
-17 jj needed to be longer, 
-13 it Q Did she ever, once, after you explained to her 
19 Ij that it needed to be longer, did she ever, once, blow longer 
into the machine? 
A No. It was the same time period. 
22 || Q Did you get a reading from the machine? You 
23 j indicate in your report, on the last page, that you got a 
24 I -16 intoxalyzer, then you go on to say it would not take a 





that reading, then? 
A That reading was after one more attempt. And 
what I did, after she blew that several times, was I read her 
another admonition about refusing the test, which is what I 
read to her at 02:25 a.m. 
Q That was the second admonition on your report? 
A That's correct. 
Q Why did you feel that .16 was not an accurate —j 
or did you feel that was accurate, that .16 reading that you 
got on the machine? 
A The training I received indicates that was not 
accurate. 
Q Why is that? 
A The four seconds allows the machine to accept 
a deep air sample. And if it's less than the four seconds, 
it's not the deep-lung air. So, it will read low. 
Q Did that reading actually print out on the 
machine? 
digital? 
A No, it didn't. 
Q It never printed out? 
A Nof it never printed out. 
Q How did you get the reading, then? Is that 
A Yes, it's a digital reading, little numbers 
14 
and the little lights that light up. 
Q It's a digital reading, but, it never printed 
out on the form that the machine prints out. 
A That1s correct. 
Q What does that tell you, when it doesn't print 
out, but it appears digital? 
A
 The breath sample was not four seconds. 
Q It was not long enough to be accurate? 
A Yes. If there was anything else wrong with 
the machine I'd get an error light, but, there was no error 
light. I checked that. 
Q Are you testifying, then, that in order for 
the sample to be accurate, it has to print out on the machine? 
A That's correct. 
Q This never printed out? 
A That's correct. 
Q Did Miss Garcia ever indicate that she had 
trouble blowing four seconds? Did she ever say anything to 
you that would lead you to believe that she was unable to 
make a four-second breath sample? 
A Other than she said she was trying. And I 
just told her it had to be longer. 
Q Did she complain of any physical impairment? 
A Not that I recall. 




























BY MR. NIELSON: 
Q Did you encounter any resistance from Miss 
Garcia, whatsoever, when you asked her to perform field 
sobriety tests? 
A No. 
Q She was cooperative in every way? 
A Yes. 
Q Do you recall what kind of shoes she had on 
that evening? 
A No. 
Q When you took her down to perform the breatha-
lyzer test, was any other person present at that time? Any 
other officer, or any other person? 
A No. 
Q Had you made any attempt to verify whether the 
machine was functioning properly, before you administered the 
test? 
A Independently, no. The check list has a 
calibration to make sure the lights are working, there's — 
the internal read-out is working. And that was working as 
far as the check list was concerned. 
Q In fact, you wouldn't be qualified to make 
that determination, would you, as to whether or not the 
breathalyzer were functioning properly? 
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A As far as a technician, I wouldn!t be qualified 
to say that. 
Q In fact, you don't know anything about this 
machine, other than how to operate it? Is that correct? 
A Thatfs correct. 
' Q You seem to make a point about four seconds 
that one must blow into this machine to make it function 
properly. How do you time that particular four seconds 
while they're blowing into the machine? 
A Itfs timed automatically in the machine. 
Q So, the machine does it automatically? 
A Right. 
Q But you, do you make a determination as to 
whether or not a person is blowing in the machine for four 
seconds? Do you count the four seconds? 
A No, I don't count in my mind the four seconds. 
Q So, you really don't know, precisely, how long 
she was blowing into the machine, do you? 
A It was less than four seconds. 
Q Well, if you didn't count it, how do you know 
it was less than four seconds? 
A Operating the machine, my experience, and just 
timing in my mind while I was encouraging her to blow longer, 
was less than four seconds in my mind. 
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Q But, you didn't have a stop watch, or any other 
time device, indicating that she was blowing four seconds? 
3
 !! A I didn't, 
Q And the fact of the matter is, when you asked 
her to take the breathalyzer test, she said, "Okay." Isn't 
that correct? 
A I don't understand the question. 
Q She didn't say, "No" to your request to take 
a test, did she? As a matter of fact, she said, "Yes, I will 
take the test"? 
A Yes. 
Q And how many times would you say that she 
attempted to blow into the machine? 
A There were four attempts, that I recall. 
Q Now, on paragraph 12 of your report, here, 
you do indicate that there was a reading of .16 percent? 
A Yes. 
Q Had the machine been working, do you have 
any reason to believe that it wouldn't have printed out at 
.16 percent? I guess what I am asking you is: What is 
the reliability of this reading that you got? 
A I'm sorry, I still don't quite understand your 
question? 
























respect to a reading of this kind,where it didn't print out 
on the machine? 
A No, I never have. 
Q Would you feel comfortable about testifying 
in court in a DUI case based on strictly the digital read out? 
MR. WYSS: Objection, Your Honor, it's been 
asked and answered. He's already testified that he did not 
think the reading was accurate, because it hadn't orinted out. 
THE COURT: He may answer. 
THE WITNESS: If I understand your question, 
correctly, she at least had a minimum of .16 in her blood. 
And it could have been higher. 
Q BY MR. NIELSON: But, it's your position: If 
the machine didn't print out, it's not working properly? 
A No. 
Q It's your oosition that if the machine didn't 
print out, she hadn't blown into the machine for four seconds?' 
i 
A That is correct. I 
i 
Q Fact of the matter is, though, you did get a ; 
i 
reading of 16 percent, and you entered that in your report? j 
A That's correct. • 
MR. NIELSON: No further questions, Your Honor. 
MR. WYSS: No further questions, Your Honor. 
THE COURT: You may step down. 
MR. WYSS: We have no further witness to call 
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Q Your vehicle is important to you? 
A Yes, it is. 
MR. WYSS: Objection, Your Honor, it's 
irrelevant. 
THE COURT: Sustained. 
Q BY MR. NIELSON: I call your attention to 
March 30th of this year of 1989. And you have heard the 
officer testify about certain events, that you heard. Is it 
true that the officer involved in this case asked you to per-
form a field sobriety test? 
A Yes, he did. 
Q What was your response? 
A I said that was fine. 
Q What happened after you performed the field 
sobriety test? 
A First time after I took it, he said I wasn't 
blowing hard enough. I asked him, I said, "I'm honestly 
trying as hard as I can to blow into this." Then, he says, 
"Well, can you take it again?" I took it, again, a second 
time. After the second time we didn't get a reading, I asked 
him if there was any way that I could get anyone else. I 
said, "Is there anybody else I could get to come in and 
verify that I am honestly trying to take this test? For a 
minute he looked around and I thought he was going to. But, 
then he said, "No." 
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Q On how many different occasions did you attempt 
to blow into the breathalyzer? 
A All together, I took it about four times. 
Q And you heard the officer testify that he didn'tj: 
think you were blowing into the breathalyzer for these four 
seconds, did you not? 
A Well, I never knew anything about the four 
seconds. We didn't talk about how long I had to blow. He 
just said it wasn't long enough. But, I didn't know it was 
for four seconds. I, honestly, kept trying to blow. 
Q So, on four separate occasions you did your 
very best to blow, as long as possible, into the machine? 
A Yes, I did. 
Q At no time did you ever refuse to take the 
test? 
A No I told him, I says, "I do not want to get 
my driver's license revoked for a year. I'm honestly trying 
to cooperate here with you." So, then,we kept trying to take 
it over. And then we couldn't get any results. 
MR. NIELSON: No further questions, Your Honor. 
CROSS-EXAMINATION 
BY MR. WYSS: j 
Q Miss Garcia, when the officer asked you to | 
i 
blow into the breathalyzer, you testified that that would be ! 
! 
fine, is that right? 
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